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Persons requiring accommodations in accordance with the Americans with Disabilities Act in
order to attend or participate in this meeting are requested to contact the NCPA Secretary at 916-
781-3636 in advance of the meeting to arrange for such accommodations.

The Committee may act on any of the items listed on this Agenda regardless of whether an item is
described as an Action item, a Report, or an Informational or Discussion item. This Agenda may
be supplemented by Staff Reports which are available to the public upon request. Pursuant to
California Government Code Section 54957.5, the following is the location at which the public can
view Agendas and other public writings: NCPA Offices, 651 Commerce Drive, Roseville,
California, or www.ncpa.com.

1. CALL MEETING TO ORDER AND ROLL CALL
2. PUBLIC COMMENT

Any member of the public who desires to address the NCPA Legal Committee on any item
considered by the Legal Committee at this meeting, before or during the Committee’s
consideration of that item, shall so advise the Chair and shall thereupon be given an
opportunity to do so. Any member of the public who desires to address the NCPA Legal
Committee on any item within the jurisdiction of the Legal Committee and not listed on the
Agenda may do so at this time.

3. MEETING MINUTES - Seeking approval of the minutes of the August 7, 2025, regular
Legal Committee meeting and August 7, 2025, special Legal Committee meeting. (Action
Item)

The Legal Committee did not establish a quorum for its noticed meeting on September 24,
2025. (Informational ltem)

CLOSED SESSION

4. CONFERENCE WITH LEGAL COUNSEL - EXISTING LITIGATION - Pursuant to
Government Code Section 54956.9(d)(1) - Existing Litigation, five (5) cases:

Case Name: City of Santa Clara dba Silicon Valley Power and Northern California
Power Agency, Petitioners, v. California Department of Water Resources, Respondent,
Sacramento County Superior Court, Case No. 34-2023-00336449.

Case Name: Pacific Gas and Electric Company, Petitioner v. Federal Energy
Regulatory Commission, Respondent, United States Court of Appeals for the Ninth
circuit, Case Nos. 24-2527 and 24-3786 (consolidated).

Case Name: San Diego Gas & Electric Company, Pacific Gas and Electric Company,
and Southern California Edison Company, Petitioners v. Federal Energy Regulatory

Commission, Respondent, United States Court of Appeals for the Ninth circuit, Case
Nos. 25-1980 and 25-5064 (consolidated).

Case Name: Pacific Gas and Electric Company, Southern California Edison Company,
and San Diego Gas & Electric Company, Petitioners, v. Federal Energy Regulatory
Commission, Et Al., Respondents, on Petition for a Writ of Certiorari to the United
States Court of Appeals for the Ninth Circuit, Supreme Court of the United States, No.
25-438.
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Case Name: American Clean Power Association, Solar Energy Industries Association,
Petitioners v. Federal Energy Regulatory Commission, Respondent, United States
Court of Appeals for the District of Columbia Circuit, Case Nos. 25-1035 and 25-1040
(consolidated).

5. CONFERENCE WITH LEGAL COUNSEL - Pursuant to Government Code Section
54956.9(d)(2) — Anticipated Litigation, two (2) cases.

6. CONFERENCE WITH LEGAL COUNSEL - Pursuant to Government Code Section
54956.9(d)(4) — Initiate Litigation, one (1) case.

OPEN SESSION
7. REPORT FROM CLOSED SESSION

8. ENERGY EFFICIENCY REBATE PROGRAMS AND APPLICABILITY OF DEPARTMENT
OF INDUSTRIAL RELATIONS (DIR) REQUIREMENTS - Discuss the applicability of DIR
requirements to Energy Efficiency Rebate Programs such as CEC’s High Efficiency Electric
Home Rebate Act program, including whether the payment of prevailing wages is required,
differences between rebates for equipment or installation, and differences among commercial,
multi-family, and single-family residences. (Discussion ltem)

9. GENERAL COUNSEL UPDATES - NCPA’s General Counsel will update the Committee on
miscellaneous business matters of interest. (Information Item)

10. ADJOURNMENT
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NCPA Legal Committee Regular Meeting Minutes

Date: Thursday, August 7, 2025
Time: 9:00 a.m. Pacific Time
Location: 651 Commerce Drive, Roseville, CA or via teleconference at posted location

Subject: NCPA Legal Committee Regular Meeting

1. CALL MEETING TO ORDER AND ROLL CALL

The regular meeting of the Legal Committee was called to order at 9:03 a.m. by Chair Amy Barteil. At
the time of roll call, the following members were present via Zoom:

Alameda-Lonnie Eldridge; Biggs-Gregory Einhorn; Gridley-Anthony Galyean; Healdsburg-Alan
Cohen; Lodi-Katie Lucchesi; Lompoc-Bethany Burgess; Palo Alto-Amy Bartell; Plumas-Sierra-Michael
Vergara; Redding-Christian Curtis; Roseville-Joe Mandell; Santa Clara-Dan Ballin; and Ukiah-Darcy
Vaughn. A quorum was present.

Also participating in the regular meeting were Alameda-Skitch Crosby, NCPA General Counsel Jane
Luckhardt, and NCPA staff Linda Stone.

2 PUBLIC COMMENT

The Chair read the notification regarding Public Comment and asked if any member of the public
would like to address the Committee. There was no public comment.

3. MEETING MINUTES

The minutes of the Legal Committee’s regular meeting held on June 5, 2025, were presented by staff
for review and approval. Alan Cohen (Healdsburg) made a motion to approve the minutes as
presented; seconded by Michael Vergara (Plumas-Sierra). There was no discussion. A roll call vote
was taken, as follows. The motion passed.

n

i

m
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Vote Summary on Motion
Participant Vote
Alameda Municipal Power Yes
BART Absent
Biggs Yes
Gridley Yes
Healdsburg Yes
Lodi Yes
Lompoc Yes
Palo Alto Yes
Plumas-Sierra Yes
Port of Oakland Absent
Redding Yes
Roseville Yes
Santa Clara Yes
Shasta Lake Absent
Truckee Donner PUD Absent
Ukiah Yes
Vote Summary
Total Yes 12
Total Noes 0
Total Abstain 0
Total Absent 4
Resuit: Motion Passed.
CLOSED SESSION

The Committee moved into Closed Session at 9:07 a.m.

4. CONFERENCE WITH LEGAL COUNSEL — INITIATE LITIGATION
Pursuant to Government Code section 54956.9(d)(4) — Initiate Litigation, two (2) cases.

5. CONFERENCE WITH LEGAL COUNSEL - EXISTING LITIGATION
Pursuant to Government Code section 54956.9(d)(1) — Existing Litigation, one (1) case.

Case Name: City of Santa Clara dba Silicon Valley Power and Northern California Power
Agency, Petitioners, v. California Department of Water Resources, Respondent, Sacramento
County Superior Court, Case No. 34-2023-00336449.

The meeting reconvened to Open Session at 9:25 a.m.
6. REPORT FROM CLOSED SESSION

Chair Amy Bartell and NCPA General Counsel Jane Luckhardt advised that no reportable action was
taken during Closed Session.

7. LEGAL COMMITTEE AT NCPA’S ANNUAL CONFERENCE

Jane Luckhardt advised that the Legal Committee meeting scheduled for Wednesday, September 24,
2025, at 2:00 p.m. will kick off NCPA’s Annual Conference this year in Monterey. The topic will focus
on how the actions by the federal government will impact doing business in California. Both Chair

2
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Amy Bartell and Vice Chair Joe Mandell expressed interest and said they will be present at the
conference this year.

6. GENERAL COUNSEL UPDATES.

Jane said she will push out the link again for registration for the Annual Conference.

9. ADJOURNMENT.
The meeting was adjourned at 9:31 a.m.
Respectfully submitted,

Linda Stone
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NCPA Legal Committee Special Meeting Minutes

Date: Thursday, August 7, 2025
Time: 9:00 a.m. Pacific Time
Location: 651 Commerce Drive, Roseville, CA or via teleconference at posted location

Subject: NCPA Legal Committee Special Meeting

1. CALL MEETING TO ORDER AND ROLL CALL

The special meeting of the Legal Committee was called to order at 9:31 a.m. by Chair Amy Bartell. At
the time of roll call, the following members were present via Zoom:

Alameda-Lonnie Eldridge; Biggs-Gregory Einhorn; Gridley-Anthony Galyean; Healdsburg-Alan
Cohen; Lodi-Katie Lucchesi; Lompoc-Bethany Burgess; Palo Alto-Amy Bartell; Plumas-Sierra-Michael
Vergara; Redding-Christian Curtis; Roseville-Joe Mandell; Santa Clara-Dan Ballin; and Ukiah-Darcy
Vaughn. A quorum was present.

Also participating in the regular meeting were Alameda-Skitch Crosby, NCPA General Counsel Jane
Luckhardt, and NCPA staff Linda Stone.

2. PUBLIC COMMENT

The Chair read the notification regarding Public Comment and asked if any member of the public
would like to address the Committee. There was no public comment.

CLOSED SESSION

The Committee moved into Closed Session at 9:33 a.m.

3. CONFERENCE WITH LEGAL COUNSEL — ANTICIPATED LITIGATION
Pursuant to Government Code section 54956.9(d)(2) — Anticipated Litigation, one (1) case.

The meeting reconvened to Open Session at 9:45 a.m.
4, REPORT FROM CLOSED SESSION

Chair Amy Bartell and NCPA General Counsel Jane Luckhardt advised that no reportable action was
taken during Closed Session.

Minutes August 7, 2025 Special Legal Committee Meeting



5. PROCESS FOR SMALL RESIDENTIAL CUSTOMERS REQUESTING THE
ESTABLISHMENT OF NET ENERGY METERING AND/OR NET SURPLUS ELECTRICITY
COMPENSATION

Regarding net metering, Chair Amy Bartell presented this item, noting that she would like to know
whether the members use individual interconnection agreements for customer signatures or just have
customers interconnect and follow the applicable utility rules and regulations that are already in place.
Dan Ballin commented that SVP processes about 500-600 net metering requests per year, and the
use of individual agreements would be administratively burdensome. The utility’s updated rates and
rules incorporate net metering and state that customers are taking service subject to those rules. Joe
Mandell noted that Roseville does the same thing.Various members commented during the discussion
and all agreed it was a productive discussion.

6. ADJOURNMENT.
The special meeting was adjourned at 9:54 a.m.
Respectfully submitted,

Linda Stone
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HEEHRA Rebates

Protect Yourself from Rebate Scams

The only federal, Inflation Reduction Act-funded home electrification rebates currently available to
Californians are HEEHRA rebates provided through specially trained TECH Clean California
contractors. Your HEEHRA-trained and TECH Clean California-certified contractor will only need your
home's income eligibility verification code or approval PDF, which will indicate the level of rebate
you are qualified to receive. Do not provide financial statements or other financial information to
your TECH contractor. If you are concerned that you were lied to or scammed, we encourage you to
contact the California Department of Consumer Affairsor call I 1-800-952-5210 |,Ca|ifornia's Office of
the Attorney General, the Better Business Bureau, or your county’s District Attorney’s Office.

Single family HEEHRA rebates reopen for
reservations.

HEEHRA rebate reservations are currently available statewide for all single family projects where the
customer already has an approved HEEHRA income verification. No new income verification
applications are being accepted at this time.

All HEEHRA single family rebate reservations approved on or after October 15, 2025, will be required to
complete the heat pump installation by the end of the day December 31, 2025. A claim with required
documentation must be submitted in Iris by the end of day February 28, 2026.

If you have questions about the status of your reservation request or rebate, please contact your
contractor or TECH Clean California at tech.info@energy-solution.com.




The HEEHRA program and rebates are funded by the federal Inflation Reduction Act, which is overseen
by the U.S. Department of Energy and managed by the California Energy Commission (CEC). HEEHRA
rebates are only available through HEEHRA-trained, TECH Clean California-certified contractors. TECH
Clean California contractors will provide project quotes, reserve incentive funds, perform installations,
and guide you through the HEEHRA rebate process. Your rebate will be provided to you as either an
instant discount on your invoice or as a reimbursement after the rebate has been processed.

Single Family HEEHRA Rebates

Income-qualified California residents can receive a HEEHRA rebate of up to $8,000 for low-income
households and $4,000 for moderate-income households for a heat pump HVAC unit through TECH
Clean California when replacing an existing source of space heating. Single family homes include
buildings with four or less units (fourplexes, duplexes, singles), condos, and manufactured or mobile
homes.

To receive this rebate, you as a customer must:

Step 1. Check if your household’s
income qualifies for a HEEHRA rebate
through one of two methods:

NEW! Eligibility Express

If your household's income meets the pre-screening threshold, the tool will seamlessly direct
you to complete the income verification application. Most applicants will receive an approval or
denial notice in the form of a code via email or text in one day. Choose this option if you do not
require translation support and:

e are enrolled and active in Medi-Cal or CalFresh (SNAP) or
* have your 2024 tax forms available.

Eligibility Express



Eligibility+Support
Choose the Eligibility+Support portal if you:
* require non-English language translation support,
* do not already participate in Medi-Cal or CalFresh, or

e do not have a recent tax form available.

Most applicants will receive an approval or denial notice in the form of a PDF via email within
three days. For more information on the income qualification process, scroll down to the FAQs.

Eligibility+Support

HEEHRA
Rebate

TECH citrornia




Step 2. Find a contractor

Find certified contractors at the Switch Is On’s Contractor Finder. Look for the HEEHRA badge
when finding a contractor at the Switch is On.

Find a Contractor

Step 3. Reserve your rebate

If you applied via Eligibility Express, provide the income qualification code and your AMI range to your
TECH-certified and HEEHRA-trained contractor. If you applied via Eligibility+Support, your contractor
will receive the approval notice PDF via email and no additional steps are required (see FAQs below for
-more information)

Your contractor will proceed with reserving a HEEHRA rebate for your heat pump HVAC project. They
will keep you updated on the reservation’s status and be responsible for submitting the HEEHRA
rebate application after your heat pump is installed.

See below for equipment eligibility and other rebate details.

Multifamily HEEHRA Rebates

Funding for multifamily projects is available for heat pumps for space heating and cooling, heat pump
water heaters, cooktops, ranges, ovens, and heat pump clothes dryers, as well as electrical equipment
such as electrical panel upgrades and wiring. See a full list of HEEHRA qualified equipment for
multifamily in our EAQs.

Multifamily property owners interested in HEEHRA rebates available through TECH Clean California
can submit a quick Application Stage 1 Form to initiate an eligibility review. Multifamily projects, which
include five or more income-qualified living units per property, that pass this initial screening will



move to the next stage of submitting a HEEHRA rebate reservation form, including an agreement to the
program terms and conditions, to secure the funding.

If you are a multifamily property owner who is interested in finding out more, please apply here:

Multifamily Application Stage 1

Frequently Asked Questions

Single family HEEHRA rebates are available for:

- Owners of a single family home in California (including manufactured or mobile homes and
condos) that either reside in the home and are income-qualified or rent the home to an
income-qualified household, and are replacing an existing, non-heat pump source of space
heating with a qualifying heat pump.

- The HEEHRA rebates are based on annual household income. California residents with single
family household incomes between 80 percent and 150 percent area median income (AMI) are
eligible for up to a $4,000 rebate. Californians with single family household incomes that are
less than 80 percent AMI are eligible for up to an $8,000 rebate.

Multifamily HEEHRA rebates are available for:

- Owners of multifamily properties in California, which include five or more residential units
and house income-qualified customers.

- Governmental, commercial, or nonprofit organizations carrying out a project for an owner of
an eligible multifamily property.

- Low-income multifamily properties are categorized as households with an income that is <80
percent AMI and:



- at least 66 percent of occupied living units are at or below 80 percent AMI, where clearly
listed on a TECH-HEEHRA approved Federal, State, or Local Deed Restriction/Regulatory
Agreement.

OR

- at least 66 percent of occupied living units are at or below 80 percent AMI, as verified by
individual household income documentation, evidence of Section 8, and/or proxy
documentation of categorical eligibility.

- Moderate-income multifamily properties are categorized as households with an income that
is <150 percent AMI. The moderate-income multifamily properties must be in specific regions
of California and either:

- at least 50 percent of occupied living units are at or below 150 percent AMI, where clearly
listed on a TECH-HEEHRA approved Federal, State, or Local Deed Restriction/Regulatory
Agreement.

OR

- at least 50 percent of occupied living units are at or below 150 percent AM, as verified by
individual household income documentation, evidence of Section 8, and/or proxy
documentation of categorical eligibility.

Further programmatic criteria apply. Please complete the Multifamily Application Stage 1
above to learn more.

What equipment is eligible for HEEHRA rebates and what are the rebate amounts?

Are HEEHRA rebates allowed retroactively for work performed before the program
launch?

What should | do and who should | contact if | have a complaint?

Which tax forms are accepted by HEEHRA Eligibility Express?

| need to use Eligibility+Support for verification, what else do | need to know?

Are there other incentives or financing available to cover my project costs?

How do | know if rebates are still available?

How are the HEEHRA rebates funded?



Become a TECH Clean California Contractor

Contractors who want to be certified to provide TECH Clean California incentives and HEEHRA rebates
can enroll here.

Enroll

HEEHRA
Rebate

TECH ciiFornia

All TECH Clean California-certified contractors will
need to complete HEEHRA rebate training and
receive a “badge” designation. See the featured
badge to the left for an example.



Cadlifornia Customers: Find a TECH Clean California
contractor with a HEEHRA rebate designation and
learn more about the incentives and rebates

available to you at The Switch Is On.

Learn More



STATE OF CALIFORNIA GAVIN NEWSOM, Governor

DEPARTMENT OF INDUSTRIAL RELATIONS T
Katrina S. Hagen, Director e
Office of the Director ¥

1615 Clay Street, Suite 2208

Oakland, CA 94612

Tel: (510) 286-7087 Fax: (510) 622-3265

September 23, 2024

Paul H. Duvall
Fennemore LLP

600 B Street, 17th Floor
San Diego, CA 92101

Drew Bohan

Executive Director

California Energy Commission
715 P Street

Sacramento, CA 95814

Re: Public Works Case No. 2024-016
High-Efficiency Electric Home Rebate Act Program
California Energy Commission

Dear Mr. Duvall and Mr. Bohan:

This constitutes the determination of the Director of Industrial Relations regarding
coverage of the above-referenced project under California’s prevailing wage laws and is
made pursuant to Labor Code section 1773.5' and California Code of Regulations, title 8
section 16001, subdivision (a). Based on my review of the facts of this case and an
analysis of applicable law, it is my determination that the installation of certain energy
efficient appliances and non-appliance upgrades in single-family homes funded by the
High-Efficiency Electric Home Rebate Act Program is not subject to prevailing wage
requirements.

Facts
A. The High-Efficiency Electric Home Rebate Act.

In 2022, Congress passed the Inflation Reduction Act (Pub.L. No. 117-169 (Aug.
16, 2022) 136 Stat. 1818.) (IRA). As a part of the IRA, Congress established a High-
Efficiency Electric Home Rebate Act (HEEHRA) program (Section 50122 of the IRA) to
provide grants to states to carry out a rebate program “under which rebates shall be
provided to eligible entities for qualified electrification projects.” (42 U.S.C. §
18795a(c)(1).) Eligible entities are defined in the legislation as, “(A) a low- or moderate-

' Unless otherwise indicated, all further statutory references are to the California
Labor Code.



Determination Letter to Paul H. Duvall and Drew Bohan
Re: Public Works Case No. 2024-016
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income household,” “(B) an individual or entity that owns a multifamily building not less
than 50 percent of the residents of which are low- or moderate-income households,” or
(C) an entity carrying out a qualified electrification project on behalf of an entity described
in (A) or (B). (42 U.S.C. § 18795a(d)(1).) “Qualified electrification project” means a project
that “includes the purchase and installation of’ a number of enumerated energy efficient
appliances (an electric heat pump water heater; an electric heat pump for space heating
and cooling; an electric stove, cooktop, range, or oven; an electric heat pump clothes
dryer; an electric load service center) and non-appliance upgrades (an electric load
service center; insulation; air sealing and materials to improve ventilation; or electric
wiring.) (42 U.S.C. § 18795a(d)(6)(A).) Any upgrades that are not Energy Star certified do
not qualify. (42 U.S.C. § 18795a(d)(6)(B).) An eligible entity may receive up to $14,000 in
rebates. (42 U.S.C. § 18795a(c)(3)(C).)

B. The HEEHRA Rebate Program.

The California Energy Commission (CEC) opened a new docket for the
acceptance of public comments on January 27, 2023 to support the implementation of the
HEEHRA program. On August 29, 2023, the CEC executed an Assistance Agreement
with Department of Energy (DOE) and its Office of State and Community Energy
Programs (SCEP) to “obligate IRA SCEP funds and to authorize activities under Section
50122.” On January 12, 2024, the CEC submitted an application for the HEEHRA
program to receive funding and continue the process of setting up California’s rebate
program. On June 12, 2024, the CEC executed a modification to the Assistance
Agreement that makes $290 million in funding available for the HEEHRA program.?2

On July 29, 2024, the CEC entered into a contract with Cohen Ventures, Inc. dba
Energy Solutions (Energy Solutions) to act as administrator of the HEEHRA program by
performing tasks such as implementing HEEHRA rebate program policies and
procedures, conducting outreach regarding the program, reviewing and approving rebate
applications, and processing payment to installers.

According to Energy Solutions, which submitted this coverage determination
request, the process for the HEEHRA rebate program works in this fashion:

An installer will sign a Participation Agreement for the rebate program. A
household will engage the installer to install energy-efficient equipment
(e.g., a heat pump system for space cooling and heating) at their home.
The installer will perform a home assessment to verify that the system has
compliant ventilation conditions. Any projects where a combustion
appliance is present in the home will require combustion safety testing and
the homeowner must remediate unsafe conditions at the home before
receiving any rebates. Finally, the energy-efficient equipment will be
installed.

2 The HEEHRA program authorized under Section 50122 of the IRA (codified at 42
U.S.C. § 18795a) is now often referred to as the Home Electrification and Appliance
Rebates Program in the CEC’s and DOE's literature. In this determination, the
Department will continue to use “HEEHRA program” to refer to this program.
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Once the installation is complete, the installer will complete an application
through Energy Solutions’ online portal. Energy Solutions will review the
application and send a check to the installer in the amount of the rebate.
In turn, the installer will deduct the rebate from the amount it charges the
homeowner. Energy Solutions will not contract directly for the installation
with the contractor and will not pay for the installation itself.

The CEC, which submitted a letter in support of the coverage determination
request by Energy Solutions, also provided records in response to a request from the
Department. The CEC’s documents describe a process that differs slightly. After
installation and approval of the application, the check the installer receives can be turned
over to the household to reimburse them for the payment they made to the installer. The
description by Energy Solutions, on the other hand, suggests that the installer keeps the
rebate check and deducts the rebate from the amount it charges the household.

Discussion

All workers employed on public works projects must be paid at least the applicable
prevailing wage rates. (§ 1771.) The standard and most common definition of “public
works” is construction, alteration, demolition, installation, or repair work done under
contract and paid for in whole or in part out of public funds. (§ 1720, subd. (a)(1)
(hereafter section 1720(a)(1)).) “There are three basic elements to a ‘public work’ under
section 1720(a)(1): (1) ‘construction, alteration, demolition, installation, or repair work’; (2)
that is done under contract; and (3) is paid for in whole or in part out of public funds.”
(Busker v. Wabtec Corporation (2021) 11 Cal.5th 1147, 1157.)

A. Installation of Energy Efficient Upgrades Funded by HEEHRA is Public
Work Under Section 1720(a)(1).

Energy Solutions explains that HEEHRA funds will pay for a contractor’s
construction or installation of energy efficient upgrades done under contract with an
eligible single-family household. The HEEHRA funding comes from the DOE through the
CEC to Energy Solutions and then to the contractor as reimbursement for work performed
for the eligible single-family household. Energy Solutions appears to concede that all
three elements to a public work under section 1720(a)(1) are met. Indeed, Energy
Solutions does not address section 1720(a)(1) at all and instead focuses its analysis on
the exception for assistance provided to a household for the rehabilitation of a single-
family home in subdivision (c)(5)(C) of section 1720 (hereafter section 1720(c)(5)(C)).

Despite Energy Solutions’ apparent concession, the CEC urges that its contract
with Energy Solutions does not constitute a public works contract because its contract
does not pay for the construction or installation out of public funds. Instead, the CEC is
paying for “(1) rebate program development, and (2) rebate issuance, which are subsidies
paid after eligible installation work is completed in the private marketplace, and after
installers seek such rebates.” Essentially, the CEC argues that the arrangement does not
fall within the public works definition of section 1720 because the CEC is funding rebates
for installation after the work is complete, and only if rebates are sought. If the work is
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done and no rebate request is submitted, no HEEHRA funds will flow to the contractor.
The CEC refers to these installations and potential rebates as occurring in the “private
market” and that Energy Solutions is “not responsible for the design and success of these
installations.” And although the installation has to occur before the rebate is paid, “it is
not true California is paying for that installation within the meaning of section 1720(a).”

The CEC's reading of the statute is too narrow. As the California Supreme Court
has repeatedly emphasized, the “overall purpose of the prevailing wage law is to protect
and benefit employees on public works projects.” (Lusardi Construction Co. v. Aubry
(1992) 1 Cal.4th 976, 985 (Lusardi).) “It protects those who work under contract for
covered districts from substandard wages, benefits the public through the superior
efficiency of well compensated workers, and results in higher wages to make up for lack
of job security and benefits that normally attach to public employment.” (Kaanaana v.
Barrett Business Services, Inc. (2021) 11 Cal.5th 158, 172.) The prevailing wage law is
construed liberally to fulfill the law’s various purposes. (/d. at p. 166.)

Regardless of how the HEEHRA program is characterized, the basic process is
that the CEC is providing funds to Energy Solutions, which will use those funds to provide
rebates or reimbursement for installation work performed by private contractors on single-
family homes. While the CEC seems to focus on its agreement with Energy Solutions not
expressly requiring any rebate or payment of funds for the instaliation, the Court of
Appeal has stated that the “done under contract” element in section 1720(a)(1) means
that the installation work is “not by the public entity's own employees.” (Azusa Land
Partners v. Department of Industrial Relations (2010) 191 Cal.App.4th 1, 20.) And that is
consistent with the purposes of the prevailing wage law, one of which is “to compensate
nonpublic employees with higher wages for the absence of job security and employment
benefits enjoyed by public employees.” (Lusardi, supra, 1 Cal.4th at p. 987.)

The CEC also appears to take issue with the fact that funding for the installation is
through a rebate that may happen in the future or not at all. To quote the CEC: “To
subject a rebate program that cannot control or dictate installation timing and quality to
prevailing wage rules would be counter-intuitive to the purpose for the rebate relief in the
first instance, which was intended to subsidize the impact of inflation on those private
transactions.” Although the CEC makes compelling policy arguments on the purpose of
HEEHRA and the IRA, to generally carve out public funding that comes in the form of a
rebate or reimbursement under the prevailing wage law would “incentivize
gamesmanship.” (Cinema West, LLC v. Baker (2017) 13 Cal.App.5th 194, 216 (Cinema
West).) In Cinema West, a theater developer was entitled to payments from public funds
after it completed construction and satisfied certain eligibility conditions — essentially a
rebate or reimbursement for construction already completed. The developer argued that it

3 Based on these and other statements in its submission, the CEC appears to be
attempting to disavow itself as the “awarding body” of the public works contract (§ 1722),
and relieve itself from any potential consequences from that designation. Coverage
determinations, however, only determine “coverage under the prevailing wage laws
regarding either a specific project or type of work to be performed which that interested
party believes may be subject to or excluded from coverage as public works under the
Labor Code.” (Cal. Code Regs., tit. 8, § 16001.)
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may not be able to satisfy the conditions, and that it did not yet receive any public funds,
even though the payments were essentially promised. The Cinema West court rejected
the argument that the developer could disclaim promised public benefits post-construction
under those circumstances and avoid payment of prevailing wages. (/bid.)

In another case, a hotel developer argued that construction cannot be paid for out
of public funds unless one is able to “connect the dots” to show that public funds went to
pay for the actual construction. (Hensel Phelps Construction Co. v. San Diego Unified
Port Dist. (2011) 197 Cal.App.4th 1020, 1033.) Implicit in the developer’'s argument was
that if payment occurs after construction has been completed, there is no way a rebate or
reimbursement could ever pay for actual construction within the meaning of the prevailing
wage law. The Court of Appeal rejected that argument as a matter of statutory
interpretation because there were several categories of public subsidies that cannot be
provided to a developer until well after construction is complete and “as a practical matter,
cannot be used to pay the actual construction costs, but that can serve to reduce a
developer's project costs.” (/d. at p. 1034.)

The Department has previously applied these precedents to find that transient
occupancy tax rebates, which are promised but do not materialize until after construction
is complete, are a form of public subsidy for the purposes of the prevailing wage law.
(See PW 2018-034, Great Wolf Lodge — City of Manteca (Oct. 10, 2019).)

Here, if the contractor were to fail to apply for the rebate or disclaim the rebate
because the value of the rebate is outweighed by the cost of prevailing wage law
compliance, the workers who already performed the installation, through no fault of their
own, would not see the benefits of the prevailing wage law to which they were entitled. In
fact, if the rule were that prevailing wages only applied when the rebate actually reached
the contractor’'s hands, then workers performing the installation work would not become
entitled to prevailing wages for months or even years after they performed their labor.
That “cannot have been the Legislature's intent.” (Cinema West, supra, 13 Cal.App.5th at
p. 216.) In this case, nonpublic employees performing installation work for private
contractors will be paid with public funds. All the elements of section 1720(a)(1) are met.

B. Installation of Energy Efficient Upgrades at Single Family Homes
Constitutes Rehabilitation Under Section 1720(c)(5)(C).

As noted, Energy Solutions appears to concede that the installation of energy
efficient upgrades constitutes public work under section 1720(a)(1), but argues that an
exception to prevailing wage requirements applies because the HEEHRA funds are being
provided to low or moderate income households to rehabilitate their privately-owned,
single-family homes. Section 1720(c)(5)(C) provides:

(c) Notwithstanding subdivision (b):

Unless otherwise required by a public funding program, the construction or
rehabilitation of privately owned residential projects is not subject to the
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requirements of this chapter if one or more of the following conditions are
met:

(C) Assistance is provided to a household as either mortgage assistance,
downpayment assistance, or for the rehabilitation of a single-family home.

In this case, prevailing wage requirements are not “otherwise required by a public
funding program.” (§ 1720, subd. (c)(5)(C).) The CEC is not otherwise requiring prevailing
wages as a condition of the rebates, since it actively supports the argument that section
1720(c)(5)(C)’'s exception to prevailing wage requirements applies. DOE also does not
appear to require prevailing wages for HEEHRA funding, as a DOE SCEP website’s
frequently asked questions section states that federal prevailing wage laws do not apply
to HEEHRA-funded rebate programs.* Assistance in the form of HEEHRA funds is being
provided to households for the installation of energy efficient upgrades in single-family
homes. The sole remaining issue then is whether installation of energy efficient upgrades
qualifies as “rehabilitation” for the purposes of section 1720(c)(5)(C).

As explained extensively in prior coverage determinations, “rehabilitation” is not
defined in the prevailing wage law or its regulations. But prior determinations from the
Department, which have analyzed state and federal law, provide guidance on this issue.
The determinations noted that both state and federal laws define “rehabilitation” broadly.

For instance, in PW 2011-004, American Recovery and Reinvestment Act Funded
Contract for Installation of Residential Energy Efficient Retrofits on Single-Family Homes
— California Energy Commission (Mar. 10, 2011) (ARRA-CEC), the CEC provided
American Recovery and Reinvestment Act funds to rural low-to-moderate income
California homeowners for comprehensive energy efficient retrofits. The program in
ARRA-CEC is remarkably similar to the HEEHRA program here, which is also providing
federal funds to low and moderate income households for energy efficient upgrades.
ARRA-CEC relied on Section 203(k) of the National Housing Act and its implementing
federal regulations to conclude that “rehabilitation of a single family home” included
“rehabilitation of existing structures to improve the thermal efficiency of the homes and
installation of photovoltaic systems.” (Id. at p. 3.) Section 203(k) defines “rehabilitation” as
“the improvement (including improvements designed to meet cost-effective energy
conservation standards prescribed by the Secretary) or repair of a structure, or facilities in
connection with a structure . . . .” (National Housing Act, § 203(k)(2)(B), 12 U.S.C. §
1709(k)(2)(B); 24 C.F.R. § 203.50, italics added.)

The HEEHRA program promotes high-efficiency electric upgrades, and DOE
states that the program is designed to “provide home energy savings across a variety of

4 See Office of State and Community Energy Programs, Home Energy Rebates
Frequently Asked Questions <https://www.energy.gov/scep/home-energy-rebates-
frequently-asked-questions> [as of Sept. 20, 2024] [*18. Do the Davis-Bacon Act and the
BABA [Build America, Buy America] Act apply to Home Energy Rebates? No, they do not
apply to the Home Energy Rebates programs.”]
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households and income levels, and specifically enable energy improvements within
underserved and underrepresented communities.” (See SCEP, Inflation Reduction Act
Home Energy Rebates Program Requirements and Application Instructions at p. 4 (June
13, 2024) <https://www.energy.gov/sites/default/files/2024-06/program-requirements-and-
application-instructions_061324.pdf> [as of Sept. 20, 2024].) In addition, all HEEHRA-
eligible upgrades must be Energy Star-certified. (42 U.S.C. § 18795a(d)(6)(B).) The
Energy Star program was established to “promote energy-efficient products and buildings
in order to reduce energy consumption, improve energy security, and reduce pollution,”
including those products that “meet the highest energy conservation standards.” (42
U.S.C. § 6294a(a).) Energy Star certified products are “designed to meet cost-effective
energy conservation standards,” and under Section 203(k), their installation in a single-
family home would fall within the broad definition of “rehabilitation.”

In PW 2019-012, Installation of Solar Photovoltaic Systems, Solar Watts Program
— Housing Authority of the City of Los Angeles (Oct. 24, 2019) (Solar Watts), the
Department concluded that installation of solar photovoltaic systems constituted
rehabilitation. In addition to reviewing federal laws, Solar Watts also looked to the
definitions in the enabling statutes for a number of California’s residential rehabilitation
programs. The determination reasoned that these laws defined rehabilitation “broadly”
and that “[c]entral to each of these definitions . . . is that rehabilitation is work done to a
substandard residence with obsolete features to bring it up to current building or housing
standards.” (/d. atp. 5.)

Most recently, in PW 2022-008, Lead Hazard Remediation Program — City of Los
Angeles Housing Department (Mar. 21, 2023), the Department expanded on Solar Watts
and ARRA-CEC to conclude that removal of lead-based paints from single family homes
also constituted rehabilitation under section 1720(c)(5)(C), reasoning that homes with
lead-based paints are substandard, and removing them brings the home up to current
building or housing standards.

In this case, the Energy Star-certified energy efficient upgrades not only replace
obsolete features in single-family homes, they meet the highest energy conservation
standards to “reduce energy consumption, improve energy security, and reduce
pollution.” (42 U.S.C. § 6294a(a).) The CEC states that rising temperatures and greater
frequency of heat events are causing Californians to increase their use of air conditioning,
resulting in higher energy bills, which disproportionately impacts “those who can least
afford to pay more.” The CEC also states that it has determined that “the installation of
high-efficiency heat pumps funded through the HEEHRA program is one of the best
means available to control bill increases while simultaneously delivering the benefits of
cooling to California’s disadvantaged communities and low- and moderate-income
residents.” The upgrades go towards meeting current building energy efficiency
standards. (See Cal. Code Regs., tit. 24, §§ 150.0, 150.1.) Updating homes to current
energy efficiency standards will increase property values in underserved and
underrepresented communities, the main beneficiaries of the HEEHRA program. The
increase in value and decrease in energy costs will have beneficial ripple effects
throughout these underserved communities, further confirming that this installation work
constitutes “rehabilitation.”
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In short, the installation work in single-family homes funded by HEEHRA funds is
not subject to prevailing wage requirements, pursuant to the exception set forth in section
1720(c)(5)(C). This determination is based on the facts presented. “If the assumed facts
concerning this project change, a different result may obtain.” (PW 2003-014, Phase I/
Residential Development Victoria Gardens — City of Rancho Cucamonga (July 20, 2005).)

Conclusion
For the foregoing reasons, the installation of certain energy efficient appliances
and non-appliance upgrades in single-family homes funded by the High-Efficiency Electric
Home Rebate Act Program is not subject to prevailing wage requirements.

I hope this determination satisfactorily answers your inquiry.

Sincerely,

At fo)éw_,

Katrina S. Hagen
Director of Industrial Relations
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